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Robert WILKIE, Secretary of Veterans
Affairs, Respondent-Appellee

2017-2562

United States Court of Appeals,
Federal Circuit.

Decided: March 15, 2019

Background: Surviving spouse of veteran
sought review of Board of Veterans’ Ap-
peals’ decision denying her an effective
date in 1984, rather than in 2009, for her
claim for Dependency and Indemnity Com-
pensation (DIC). The United States Court
of Appeals for Veterans Claims, William A.
Moorman, Senior Judge, 2017 WL
2375902, affirmed Board’s determination,
which it adhered to on reconsideration by
a panel of three judges, 2017 WL 3594067.
Spouse appealed.

Holdings: The Court of Appeals, Chen,
Circuit Judge, held that:

(1) to meet the notice requirements of
Veterans Affairs regulations, an explic-
it denial must state, or clearly identify
in some other manner, the claim(s) be-
ing denied, and

(2) effective date of spouse’s claim for DIC
benefits was in 1984, when she initial
filed the claim, rather than in 2009
when she submitted a new DIC claim.

Reversed.

1. Armed Services &132(4)

To meet the notice requirements of
Veterans Affairs regulations, an explicit
denial must state, or clearly identify in
some other manner, the claim(s) being de-
nied. 38 C.F.R. § 3.103(e) (1984).

2. Armed Services ¢=132(4)

In addition to clearly identifying the
claim(s) being denied, an explicit denial of
a claim for benefits made to Veterans Af-
fairs must meet the other requirements of
the notice regulation, including the reason
for the decision, the date effectuated, and
notice of appellate rights. 38 C.F.R.
§ 3.103(e) (1984).

3. Armed Services &104.5, 132(4)

Veterans Affairs’ (VA) 1984 decision
regarding veteran’s surviving spouse’s
claim for burial benefits did not meet the
notice requirements contained in VA regu-
lations for an explicit denial of spouse’s
additional pending claim for Dependency
and Indemnity Compensation (DIC), and
thus the effective date of spouse’s claim for
DIC benefits was in 1984, when she initial
filed the claim, rather than in 2009 when
she submitted a new DIC claim in light of
statutory change to list of presumptive
diseases related to herbicide exposure in
Vietnam; although VA’s decision on
spouse’s claim for burial benefits men-
tioned that the evidence did not show that
veteran’s death was due to a service con-
nected condition, it did not, in any way,
identify spouse’s DIC claim. 38 C.F.R.
§ 3.103 (1984).

Appeal from the United States Court of
Appeals for Veterans Claims in No. 15-
4075, Chief Judge Robert N. Davis, Judge
Coral Wong Pietsch, Senior Judge William
A. Moorman.

Kenneth M. Carpenter, Law Offices of
Carpenter Chartered, Topeka, KS, argued
for claimant-appellant. Also represented
by Francis M. Jackson, Jackson & MacNi-
chol, South Portland, ME.

Rebecca Sarah Kruser, Commercial Liti-
gation Branch, Civil Division, United
States Department of Justice, Washington,
DC, argued for respondent-appellee. Also
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represented by Tara K. Hogan, Robert
Edward Kirschman, Jr., Joseph H. Hunt;
Y. Ken Lee, Derek Scadden, Office of Gen-
eral Counsel, United States Department of
Veterans Affairs, Washington, DC.

Before MOORE, REYNA, and CHEN,
Circuit Judges.

CHEN, Circuit Judge.

Teresa A. Ruel, the surviving spouse of
a U.S. veteran, appeals from the U.S.
Court of Appeals for Veterans Claims
(Veterans Court) decision affirming a
Board of Veterans’ Appeals (Board) deci-
sion denying her an effective date of 1984,
rather than 2009, for her Dependency and
Indemnity Compensation (DIC) claim.
Mrs. Ruel first filed a DIC claim in 1984.
The Board found that the Department of
Veterans Affairs (VA) Regional Office
(RO) had denied Mrs. Ruel's 1984 DIC
claim in a single sentence of a response to
a separate burial benefits claim that had
found no service connection between Mr.
Ruel’s service and his death, because ser-
vice connection is also a requirement for a
DIC claim. In affirming the Board’s find-
ing, the Veterans Court found that this
sentence was sufficient to put Mrs. Ruel
on notice, under the VA’s notice regulation
38 C.F.R. § 3.103, that her DIC claim had
been explicitly denied. Because proper no-
tice of an explicit denial of a claim under
38 C.F.R. § 3.103 requires an actual state-
ment or otherwise clear indication of the
claim being denied, we reverse.

BACKGROUND

Richard W. Ruel served in the U.S. Ma-
rine Corps from March 1966 to May 1969,
including two tours in Vietnam during
which he was exposed to Agent Orange.
He died on June 23, 1984. As his surviving

1. “J.A.” refers to the Joint Appendix filed by
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spouse, Mrs. Ruel then filed claims for
certain benefits.

On July 6, 1984, the VA received from
Mrs. Ruel a completed Form 21-534, enti-
tled “Application for Dependency and In-
demnity Compensation or Death Pension
by Surviving Spouse or Child.”. The form
is for two different claims: (1) DIC, which
is a tax-free monetary benefit paid to eligi-
ble survivors of veterans whose death re-
sulted from a service-related injury or
disease, and (2) Death Pension by Surviv-
ing Spouse or Child, which is a tax-free
monetary benefit payable to a low-income,
un-remarried surviving spouse and/or un-
married children of a deceased veteran
with wartime service. The VA treats a
submission of this form as an application
for both DIC and death pension benefits.
See 38 U.S.C. § 5101(b)(1); 38 C.F.R.
§ 3.152(b)(1). On July 19, 1984, the RO
sent Mrs. Ruel a letter explaining that her
claim for death pension benefits was de-
nied because her income exceeded the
maximum income limitation. The letter did
not mention a DIC claim.

On July 27, 1984, the VA received from
Mrs. Ruel a completed Form 21-530, enti-
tled “Application for Burial Benefits.” On
August 10, 1984, the VA sent Mrs. Ruel a
three-sentence response letter:

We have authorized payment to you in

the amount of $150.00 as an allowance

for the funeral and burial expenses of
the deceased veteran. The evidence does
not show that the veteran’s death was
due to a service connected condition.
$150.00 of the total payment authorized
represents an allowance for plot or in-
terment expenses.”
J.A.40.! The letter directed the reader to
“see reverse for procedural and appellate
rights.” Id. Mrs. Ruel did not appeal any
of the RO’s 1984 determinations.

the parties in this appeal.



RUEL v. WILKIE

941

Cite as 918 F.3d 939 (Fed. Cir. 2019)

In 2009, ischemic heart disease was add-
ed to the presumptive list of diseases relat-
ed to herbicide exposure while serving in
Vietnam in 38 U.S.C. § 1116(a)(1)(B) and
38 C.F.R. § 3.309(e). In October 2009,
Mrs. Ruel submitted a new Form 21-534
for DIC in light of this statutory change.
The RO issued a decision in November
2010 granting Mrs. Ruel’s claim and as-
signing an effective date of October 20,
2009.

Mrs. Ruel filed a timely Notice of Dis-
agreement with the RO’s decision, claiming
that she was entitled to an effective date of
July 6, 1984 on her DIC claim because the
RO never adjudicated her July 1984 claim,
and therefore, the claim remained pending
when she reapplied in 2009. Generally,
“the effective date of an award based on an
original claim, a claim reopened after final
adjudication, or a claim for increase ... of
compensation ... shall be fixed in accor-
dance with the facts found, but shall not be
earlier than the date of receipt of applica-
tion therefor.” 38 U.S.C. § 5110(a). The
effective date will be the date of receipt of
the claim or the date the entitlement
arose, whichever is Ilater. 38 C.F.R.
§ 3.816(d).2

The RO issued a Statement of the Case,
and Mrs. Ruel appealed to the Board. The
Board found that Mrs. Ruel’s July 1984
application for death pension benefits con-
stituted a claim for both death pension and
DIC benefits. Further, the Board found
that the RO finally adjudicated Mrs. Ruel’s
“cause of death” claim in its unrelated,
three-sentence August 1984 burial benefits
decision when it informed Mrs. Ruel that
“It]he evidence does not show that the
veteran’s death was due to a service con-
nected condition.” The Board also found
that Mrs. Ruel had received notification of
her appellate rights in that decision on her

2. 38 C.F.R. § 3.816(d)(2) defines the effective
date for claims pending on or after May 3,

burial benefits claim, and when she chose
not to appeal, the decision became final.
The Board further found that there was no
evidence of record dated between August
1984 and October 2009 that could reason-
ably be construed as a claim to reopen.
Accordingly, the Board found that an ef-
fective date prior to October 20, 2009 was
not warranted.

Mrs. Ruel appealed the Board’s decision
to the Veterans Court. In a single-judge
decision, the Veterans Court affirmed the
Board’s determination, finding that the
Board correctly found the RO’s statement
that “[t]he evidence does not show that the
veteran’s death was due to a service con-
nected condition,” together with the in-
cluded notice of procedural and appellant
rights, “an express denial of her DIC
claim.” Ruel v. Shulkin, No. 15-4075,
Memorandum Decision at 5 (Vet. App.
June 1, 2017). The Veterans Court charac-
terized the Board’s decision as “an explicit
denial of the appellant’s 1984 DIC claim.”
Id. at 4 (emphasis added).

The Veterans Court also rejected Appel-
lant’s argument under 38 C.F.R. § 3.103
(the VA’s notice regulation), noting that
“the law in 1984 did not require that the
RO’s reason for denying the claim be thor-
oughly explained, only that it be included
in the notice.” Id. at 5 (first citing Fourni-
er v. Shinseki, 23 Vet.App. 480, 486 (2010);
then citing Natali v. Principi, 375 F.3d
1375, 1380 (Fed. Cir. 2004) (finding that
the RO was not required to provide de-
tailed statements of reasons or bases prior
to 1988 when Congress added the statuto-
ry provision mandating that decisions de-
nying benefits include a statement of the
reasons for the decision)).

Mrs. Ruel moved for reconsideration of
the Veterans Court decision by the single

1989 retroactively to the later of the date the
claim was initially filed or the death occurred.
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judge and by a panel; the first was denied,
but the second was granted. A two-judge
majority agreed with the single-judge deci-
sion, while a dissenting judge opined that
it was “difficult to accept that a single
sentence that does not name the claim that
it allegedly decided and contains only an
unadorned factual finding is sufficient to
meet” the notice requirements of the law
in place in 1984. J.A. at 15.

Mrs. Ruel timely appealed to this court.

DiscussioN

This court has jurisdiction to review a
Veterans Court decision “with respect to
the validity of a decision of the Court on a
rule of law or of any statute or regulation

. or any interpretation thereof ... that
was relied on by the Court in making the
decision.” 38 U.S.C. § 7292(a). At issue
here is the interpretation of the VA’s 1984
notice regulation, which read:

The claimant will be notified of any deci-
sion affecting the payment of benefits or
granting relief. Notice will include the
reason for the decision and the date it
will be effectuated as well as the right to
a hearing subject to paragraph (c) of
this section. The notification will also
advise the claimant of his right to initi-
ate an appeal by filing a Notice of Dis-
agreement which will entitle him to a
Statement of the case for his assistance
in perfecting his appeal. Further, the
notice will advise him of the periods in
which an appeal must be initiated and
perfected.

38 C.F.R. § 3.103(e) (1984). This regula-
tion “mirrors constitutional due process by
requiring notice that a claim has been

3. Our holding is limited to explicit denials,
since that is what the Veterans Court deter-
mined occurred here. Ruel, No. 15-4075,
Memorandum Decision at 4 (characterizing
the Board’s decision as finding that the sec-
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denied.” Cogburn v. McDonald, 809 F.3d
1232, 1237 (Fed. Cir. 2016).

The Veterans Court and Board inter-
preted § 3.103(e) as satisfied by “explicit
denials” that do not mention or in any
other way identify the claim being denied.
In defending this interpretation, the Gov-
ernment essentially argues that if the VA
makes a fact finding with regard to one
claim, that fact finding serves as notice to
an applicant that all other claims for
which that fact finding would be relevant
are likewise explicitly decided, even with-
out saying so.

[1,2] We disagree. Instead, we hold, as
a matter of law, that to meet the notice
requirements of § 3.103(e), an explicit de-
nial must state, or clearly identify in some
other manner, the claim(s) being denied.?
The decision must also meet the other
requirements of § 3.103(e), including the
reason for the decision, the date effectuat-
ed, and notice of appellate rights.

[31 Under this legal interpretation, it is
clear that the VA’s August 1984 burial
benefits decision does not meet the notice
requirements for an explicit denial of Mrs.
Ruel’s pending DIC claim. The sentence
“Itlhe evidence does not show that the
veteran’s death was due to a service con-
nected condition” does not, in any way,
identify the DIC claim. The sentences be-
fore and after the statement both refer to
burial benefits, and the letter does not
mention any other pending benefits. As
the Veterans Court panel’s dissenting
opinion articulated, “a single sentence that
does not name the claim that it allegedly
decided and contains only an unadorned
factual finding” is insufficient to meet the

ond sentence in the August 1984 letter was
“an explicit denial of the appellant’s 1984 DIC
claim,” and that therefore, the “Board did not
err in failing to apply the implicit denial doc-
trine.” (emphasis added)).
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notice requirements for an explicit denial
of Mrs. Ruel’s DIC claim under § 3.103.

Because the single sentence in the Au-
gust 1984 letter, as a purported explicit
denial, cannot meet the notice require-
ments of § 3.103, we reverse the Veterans
Court decision. Since the Veterans Court
and Board provide no other basis for find-
ing that Mrs. Ruel’s 1984 DIC claim was
denied, we conclude that Mrs. Ruel’s 1984
claim remained pending as of 2010, when
the RO granted Mrs. Ruel’'s DIC claim.
Thus, the correct effective date of Mrs.
Ruel’s DIC claim is July 6, 1984, and we

direct the VA to dispense her benefits
accordingly.

REVERSED

CosTs

Costs to Appellant.
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